STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ADELE SELLERS, )
)
Petitioner, )
)

VS. ) Case No. 00-3445
)
DEPARTMENT OF HEALTH, )
DI VI SI ON OF ENVI RONMVENTAL )
HEALTH, )
)
Respondent . )
)

RECOVMVENDED ORDER

Upon due notice, this cause canme on for a disputed-fact
heari ng on Novenber 30, 2000, and Decenber 11, 2000, in
Pensacol a, Florida, before the D vision of Adm nistrative
Hearings, by its dul y-designated Adm nistrative Law Judge,
Ell a Jane P. Davis.

APPEARANCES

For Petitioner: Steven E. Melei, Esquire
3603 Mobi |l e H ghway
Pensacol a, Florida 32505

For Respondent: Rodney Johnson, Esquire
Department of Health
1295 West Fairfield Drive
Pensacol a, Florida 32501



STATEMENT OF THE | SSUE

Whet her Petitioner may be granted a variance fromRul e
64E-6.001(4), Florida Adm nistrative Code, pursuant to Section
381.0065(4) (h)1., Florida Statutes.

PRELI M NARY STATEMENT

Petitioner was denied a variance for an on-site sewage
treatnent and di sposal system (OSTDS). The case was referred to
the Division of Adm nistrative Hearings on or about August 15,
2000. The disputed-fact hearing was initially convened for one
day on Novenber 20, 2000.

At comencenent of the hearing, Petitioner presented and
argued her Motion in Limne which prayed that the issues of
"hardshi p" and whether Petitioner had authority to represent the
property owner be excluded fromthe hearing. The notion was
deni ed, and Petitioner was required to go forward, bearing the
burden of proof as to all elenents of Section 381.0065(4)(h)1.,
Fl orida Statutes.

Petitioner also filed, in open court, a trial brief.

The case was not concluded on Novenmber 30, 2000. Wth the
parties' agreenent, the cause was continued to Decenber 11,

2000, when the taking of all evidence was conpl et ed.

Petitioner testified on her own behalf and presented the

oral testinony of James W King, Jr., Agnes Nelson, Joe Nel son

M chael Janmes Jones, Martin MacAndrew, Ji m McDani el



Alma C. Moreno, Charles Barcia, and Melissa Tidman. She had
15 exhibits admtted in evidence.

Respondent Departnent of Health (Departnent) presented the
oral testinony of Denise WIllians Powell, Antonio (Tony) Moreno,
Steven A. Burgess, Cheryl N Bunch, R chard W Stone, Joseph
Scott Hale, Wsley Steven G eene, and Dr. Mal col m Shi el ds.
Respondent had el even exhibits admtted. Respondent's Exhibit
10, one page of tidal information, was not admitted, but a
limted proffer was permtted.

The parties' stipulations have been included in this
Recommended Order, but not verbatim

A conplete transcript for the fifteen-and-a-quarter hour
hearing, spanning two days, twelve days apart, was not offered.
The undersi gned declined to accept the offer of a transcription
of the testinony of only one of Respondent's w tnesses,

Dr. Shi el ds.

Each party filed a Proposed Recommended Order, each of

whi ch has been consi dered.

FI NDI NGS OF FACT

1. Tony and Alna Moreno are owners of the building and
prem ses | ocated at 8250 Sceni c H ghway, Pensacola. They own
the real property at that location all the way to road frontage

ri ght-of-way at Scenic H ghway.



2. The building had been in continuous existence in the
sane |ocation for twenty or nore years before Petitioner becane
connected with it. During that period of tinme, except for short
hi atuses, either the Morenos or their |essees operated it as a
i censed bar, nost often under the name, "The Lighthouse
Tavern."

3. Sewage lines exist in the right-of-way at Scenic
H ghway, within 400 feet of the prem ses. The tavern is
equi pped with a septic tank. There has never been any history
of septic problens on the tavern prem ses.

4. The Lighthouse Tavern has al ways been a nei ghbor hood
bar of limted success. Martin MacAndrews has been putting
anusenent ganes in the tavern since 1978. He testified that
during those twenty-two years, the average nunber of patrons has
been eight to 14. Jim MDaniel has sold paper products to
successi ve | essees since the 1970's. He has seen an average of
10 patrons during the day and up to 20 patrons at night.

Charles Barcia, a nore recent patron, has observed a maxi num of
nine patrons in the tavern.

5. Denise Powell (nee” WIllianms) |eased the prem ses from
August 7, 1998, until approxi mately Septenber 28, 1998, during
whi ch time she operated the Lighthouse Tavern. She had

approximately ten custoners per day, used plastic barware, and



had no septic problens. During the nonth or so she operated the
tavern, she did not have the septic tank punped.

6. M. Powell's |ease wth the Mrenos was not due to
expire until July 31, 1999. However, on or about Septenber 28,
1998, Hurricane Georges danaged the Lighthouse Tavern and
wr eaked destruction on Pensacola and nuch of the Florida
Panhandl e. The area was decl ared both a state and federal
"di saster area."

7. M. Powell immediately notified the Mdrenos, and they
cancel l ed the | ease by mutual agreenent, because the prem ses
wer e uni nhabitabl e due to substantial water damage.

8. M. Powell testified that but for Hurricane Ceorges,
she woul d have continuously operated the Lighthouse Tavern under
the terms of her |ease fromthe Mdrenos. As it was, she
abandoned the | ease and the property.

9. The Morenos made no repairs to the building. No
comrercial activity, as a tavern or otherw se, occurred on the
subj ect property from Septenber 28, 1998, through May 1, 2000,
approxi mately a year-and-a-hal f.

10. Gty water service to the property was term nated from
Cctober 12, 1998 until April 7, 2000.

11. On April 5, 2000, Petitioner, a w dowed nother,
applied to Escanbia County for an occupational license to run a

tavern at that | ocati on.



12. On or about April 7, 2000, Petitioner negotiated a new
| ease with the Morenos. It involved rate and terns favorable to
Petitioner in exchange for her substantial investnent
(approxi mately $35,000, as of the date of hearing) in renovating
t he Lighthouse Tavern.

13. Anmpong other renovations to the property, Petitioner
has replaced the tavern's back wall and outside deck, added two
pool tables, coolers, two conplete bathroons, a three
conpartment sink, and a handwash sink. Very few of the
fixtures, etc. are renovable, |et alone subject to resale.

14. A five-year |lease, Exhibit P-2, was executed on May 1,
2000. It limts Petitioner's use of the property to use as a
tavern, so she cannot get her renovati on noney back by
converting to anot her business. Paragraph 21 of the |ease,
purporting to be a | ease/ purchase option, has not been fill ed-
out, so Petitioner's option to purchase the property is
potentially unenforceable.

15. Current Florida Adm nistrative Code rules require
septic tanks to have a m nimum capacity of 1050 gall ons, a
filter, and a baffle. A baffle is a device to keep water and
waste fromgoing into the drainfields.

16. On May 15, 2000, Ensley Septic Tank Service, operated
by Agnes and Joe Nel son, punped, inspected, and certified the

exi sting septic tank as structurally sound.



17. However, the existing septic tank is twenty years old
and provides only 750 gallons. It is not baffled and does not
have a filter. |Its two drainfields are 75 feet and 69 feet,
respectively, fromthe waterfront, whereas by Escanbi a County
Ordi nance, the current setback requirenent is 100 feet.

18. On May 25, 2000, the Departnent denied Petitioner a
permt to utilize the existing septic tank, based on the
contents of her application, which stated that the tavern
occupancy would be 75 seats. Departnental analysis showed that
75 patrons would result in 1,000 gallons per day usage. The
exi sting septic tank does not have that capacity.

19. Before the execution of the |ease, Petitioner nade no
inquiries of Respondent Agency. Likew se, no one told her
bef ore the execution of the | ease that she would not be able to
utilize the existing septic tank or use the prenmises for a
tavern. Rather, Petitioner relied on her ow interpretation of
an Escanbi a County Ordi nance providing additional tine to neet
County regul ations for reopening a business (or nonconform ng
use) after closing the business due to Acts of God, and on the
fact that Denise Powell's lease, by its terns, did not expire
until July 31, 1999.

20. Wien she was denied a permt to use the existing

system Petitioner applied for a variance for 75 patrons.



Petitioner also filed a second application for variance and
requested 24 patron occupancy.

21. Petitioner went before the Departnent's Variance
Revi ew Board, which recommended granting the variance with the
provi sos offered by Petitioner.

22. However, on July 18, 2000, the Departnent denied the
requested variance, stating that the information provided by
Petitioner failed to show that no reasonable alternative exists
for the treatnent of the sewage or that the discharge fromthe
septic tank will not significantly degrade the groundwater or
surface waters. The Departnent offered to permit the tavern to
operate either with a connection to the existing sewer system or
with a septic tank that neets the current requirenents of the
Fl orida Adm ni strative Code.

23. At hearing, Petitioner established that the tavern's
water bills from 1996 to 1998 show a use of only 430 to
588 gallons of water per nonth. This anmount reflects the | ow
nunmber of 10-20 patrons per day during that period of tinme (See
Finding of Fact 4), but it also is only approximately three-
quarters of the capacity of the existing septic tank.

24. At hearing, Petitioner offered the follow ng
cunul ative provisos to reduce water flowto the system limt
tavern hours to 11:00 a.m to 2:00 a.m (15 hours) daily; use

pl astic or paper cups; not serve food or m xed drinks; restrict



beverages to beer and wine; and limt occupancy to 24 patrons.
She offered to punp the existing septic tank nore frequently and

provide "port-a-potties,"” as needed. Petitioner anticipates
using 24 seats inside, plus picnic tables on the deck. She
offered to elimnate the outside seating. The deck constitutes
one-quarter of the 900 square feet of the establishnent. She
wi || upgrade the septic systemas her incone fromoperating the
tavern recoups her investnment. She will close-up and term nate
her | ease if she cannot bring the prem ses "up to Code," that
is, to neet the current Florida Adm nistrative Code requirenents
for septic tanks and/ or sewer connections, in one year's tine.
She has no objection to such provisos being attached to a
variance, if one is granted.

25. At hearing, certified septic tank engi neers,
Agnes Nel son and Joe Nel son, testified that the existing
750-gal l on septic tank shoul d handl e 24 patrons and the water
use would be further Iimted by using plastic or paper drink
containers. In M. Nelson's opinion, since he found no salt
water fromthe Bay or water table inversion in the tank when he
i nspected it, and since the drainfield slopes away fromthe
buil ding, the only way salt water would enter the existing
septic tank is if it got above ground. Agnes Nel son conceded
that high tide could fill the tank up. |If, for any reason, the

drainfields were not working, then the current septic tank woul d



not work. However, because the building is between the beach
and the drainfields; because, in her opinion, 24 patrons
probably could not fit inside the building; and because there
was so little solid waste in the tank when it was punped,

Ms. Nel son doubted that the tide and the drainfields would
create a problem even in ordinary rainy weather

Unfortunately, in rendering her opinion, Ms. Nelson did not
consider the seating capacity of the tavern's deck or the effect
on the surface waters of Escanbia Bay of operating the tavern
with the existing system

26. As of the date of hearing, the Morenos were in
agreenent with all of Petitioner's efforts to obtain a variance.
They also will allow her to bring the prem ses "up to Code," if
she can.

27. The Departnent's current opposition to granting a
variance with the provisos offered by Petitioner is based in
part on inmmaterial disputes between the parties over who signed
the original application for variance and who filled in the
nunber of seats as 75.

28. The Departnent also is mstrustful of Petitioner
because her second variance application stated the building
constituted 1,200 square feet. Because the Departnent and
Petitioner now agree that the prem ses conprise 900 square feet,

the error in the second application is also irrel evant.
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29. The Departnent's current opposition to granting the
variance with the foregoing provisos volunteered by Petitioner
is at least in part due to the on-site audit, wherein
Departnental staff determ ned that the prem ses, including the
out si de deck, actually could accommobdate 60-75 |iving, but not
necessarily seated, patrons. The Departnent sees this as an
i npedi nrent to occupancy being limted to 24 patrons, in
practice. Human nature is such that if a bar has a |arge,
outside deck in a tropical climate, it wll probably have nore
patrons then those sitting in the 24 "seats" provided. Wile
this concern m ght be speculative in other realns, in dealing
Wi th possible contam nants to groundwater or to the surface
waters of Escanbia Bay, it is a legitimate, if uncodified,
concern.

30. Joseph Scott Hale, Environnmental Health Supervisor |
made the foll owi ng suggesti ons which do not require a variance.
Petitioner could connect her prem ses to the existing sewer at
the 75-person occupancy limt; or could install a septic tank or
tanks and drainfield(s) in accordance with Departnental rules
for a 47-person occupancy limt; or could install a nmuch nore
nodest tank and drainfield systemfor a 24-person occupancy
[imt.

31. Petitioner has received witten bids to acconplish

such alternatives in the followi ng ranges. (1) Installation of

11



t he necessary plunbing and punps to connect to an accessible
sewer line is available at a cost of $27,628 to $28, 450,

al t hough these costs could be inflated to nore than $40, 000 by
adding a grinder station and by charges from CSX railroad for
access across its right-of-way to the existing sewer |ines; and
(2) Installation of one or nore septic tanks and drainfield
systens in accordance with current rules and in a size for an
occupancy capacity of 47 is available for a price ranging from
$28,032 to $29, 465.

32. Neither of these options is currently feasible for
Petitioner, because she has spent her savings on the conpleted
renovati ons and has only $1,000 +/-, on deposit at this tine.
She has no current income. Wthout a contract to purchase the
tavern property, she does not believe she can obtain financing.
She is not eligible for an upgrade grant fromthe State because
the tavern is conmercial property.

33. Petitioner feels that it would be necessary for her to
run the tavern at a profit for a year at a m ninum capacity of
24 seats in order to be able to pay for either of the foregoing
possibilities. She cannot get an al coholic beverage |icense
wi t hout the variance.

34. Petitioner is satisfied that if she cannot make a go

of the tavern within one year, she can rescind the | ease. The

12



Morenos were silent on this issue. It is not necessary to
interpret the | ease on this score in order to resolve this case.

35. Respondent construes part of M. and Ms. Nelson's
testinmony as providing a third, cost-effective, and reasonable
alternative for Petitioner in the formof a septic tank and
drai nfield which could be installed according to current Code
Wi th an occupancy capacity of 24 patrons at an approxi nate cost
of $3,600 to $4,000. This oral estimate was testified to by
M's. Nel son, who, although a certified septic tank inspector,
does not actually do installing of septic tanks. She conceded
that dollar figure was purely a guess and based on one el evated
tank of 1050 gallons with a baffle. M. Nelson, who does the
actual installing, estimted that nore than one tank, a nount
system and a punp or two m ght be necessary, at additional
cost. Hi s thinkingis inline with the conmponents of the other
witten estimtes Petitioner has received. Accordingly, it is
found that the estimate that Ensley Septic Tank Service can
bring the existing systemup to Code at a cost of $3,600 to
$4,000 to Petitioner is speculative and not a reasonabl e
alternative.

36. As is commopn, expert opinions were nm xed on the
danger, if any, to the groundwater and surface waters which

woul d be occasioned by Petitioner operating the tavern under her
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f oregoi ng proposed provi sos without upgrading the current septic
system

37. Petitioner's expert in civil engineering and
degradation of groundwater did soil borings on the prem ses and
hit no groundwater at 15 inches, even after two weeks of
significant rain. However, his experience with soil analysis
from"nottling” was limted, and accordingly, his opinion that
water in the ground will never or rarely rise above 15 inches,
so as to endanger groundwater or surface waters was not
persuasive. Instead, | accept the greater weight of the
evidence as a whole in order to make the follow ng findings of
fact.

38. The top of the drainfields are located 12 to 22 inches
bel ow grade and occupy a one foot area, 24-34 inches bel ow
grade. The seasonal high water table is 15 i nches bel ow grade.
The drainfields operate within the groundwater table. Current
rules require drainfields to have a separation fromthe bottom
of the drainfield to the top of the seasonal high water table so
as to provide space for aerobic biological action. Wen a
drainfield operates within the water table, no opportunity
exi sts for aerobic biological action. Anaerobic biological
action is not effective in killing viruses and ot her pathogens.
Viruses can travel in soil froma drainfield to surface water at

a rate of 100 feet in eight hours.
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39. M. Hale, (see Finding of Fact 30), who was accepted
as an expert in groundwater table determ nation, has an
i npressive list of credentials, and anong ot her qualifications,
is State-certified in OSTDSs. He has personally w tnessed water
rising to the level of the leechfield in this |ocation.

40. M. Hale also took borings, but not in the | eechfield.
Even though standi ng water was not found until 32 inches bel ow
grade, the soil was saturated at 15 inches, which is the
seasonal high water table and nmean high water mark of Escanbia
Bay at Petitioner's waterfront.

41. The usual groundwater high water table in this
| ocation is 24 inches bel ow natural grade, and the tenporary
water table rises and falls, as affected by Escanbia Bay tides
and by rainfall. Another concern is that the |eechfields
average only 15 inches bel ow grade, and soil "capillary action”
or water "w cking" through the soil can result in contam nation
of the groundwater if they becone saturated. The close
proximty of the property to Escanbia Bay presents the potenti al
for pollution of surface waters.

42. M. Hale reported that the tavern location is not
subj ect to frequent flooding. However, it can, and probably
will, flood, as before, during a hurricane.

43. M. Hale testified further that but for the |l ength of

the cessation of business as a result of the hurricane (nore
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t han one year), the tavern could have continued to operate with
ei ght seats and no danger to the groundwater. In his opinion,
the existing system unaltered, can handl e waste di sposal for
only eight patrons.

44, A 47-seat occupancy is the maxi num al |l owable for a
1,000 gallon flow. Even though 24 seats would not be expected to
exceed 1,000 gallons a day, 24 seats would not be accommodat ed
by the existing systemis 750 gallon tank, drainfields,
| eechfields, and insufficient set back footage. M. Hale
reluctantly conceded that 22 seats m ght be "feasible,” with al
proposed provisos in place, plus the substitution of |ow flow
toilets, but that solution would not be his best recommendation
nor acceptable to the Departnent.

45. According to Dr. Ml conb Shields, who was accepted as
an expert mcrobiologist in the field of mgration of pollutants
fromdrainfields to surface waters, Escanbia Bay is already
above its threshold in dangerous nutrients.

46. Dr. Shields further opined, with inpressive scientific
detail, that narrowing the zone in the drainfield, as on the
Li ght house Tavern property, nakes the drainfields susceptible to
nore pathogens. In his opinion, the offered provisos would have
absol utely no effect on the existing septic tank and system
efficiency except to limt water and waste into the septic tank

itsel f.
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47. Dr. Shields conceded that a variance granted upon the
terms requested would not, by itself, cause significant
degradation of water quality. However, he felt that perpetua
use of the variance, even wth the foregoing provisos, would,
conbined with all other factors present, contribute to surface
wat er degradation, which is the test under the rule.

Dr. Shields did not feel that a variance absolutely limted to
one year's duration would have the sanme effect.

CONCLUSI ONS OF LAW

48. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Sections 120.569, 120.57(1) and 381. 0065,
Florida Statutes, and Chapter 64E-6, Florida Adm nistrative
Code.

49. Respondent Departnent is the agency responsible for
oversi ght of the OSTDS program and vari ances, pursuant to
Chapter 381, Florida Statutes.

50. This is a de novo proceeding in which Petitioner, as
the applicant for a variance, has the duty to go forward to
establish, by a preponderance of the evidence, her entitlenent
to a variance. This proceedi ng does not operate as an appeal to
assess whether or not the Departnent abused its discretion in

denying Petitioner's variance request.
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51.

Laws and rules applicable to this case are:

381. 0065 Onsite sewage treatnent and
di sposal systens; regulation. -

(1) Legislative Intent. . . . It is further
the intent of the Legislature that the
installation and use of onsite sewage
treatnent and di sposal systens not diversely
affect the public health or significantly
degrade the groundwater or surface water.

(3) Duties and Powers of the Departnent of
Health. - The departnent shall:

* % *

(d) Gant variances in hardship cases under
the conditions prescribed in this section
and rul es adopted under this section.

* * %

(4)(h) 1. . . . A variance nay not be
granted under this section until the
departnent is satisfied that:

a. The hardship was not caused
intentionally by the action of the
appl i cant;

b. No reasonable alternative, taking into
consi deration factors such as cost, exists
for the treatnent of the sewage; and

c. The discharge fromthe onsite sewage
treatment and di sposal systemw || not
adversely affect the health of the applicant
or the public or significantly degrade the
groundwat er or surface waters.

2. . . . A person who owns or operates a
busi ness that uses an onsite sewage
treatment and di sposal system that was
install ed and approved before July 5, 1989,
need not obtain a system operating permt.
However, upon change of ownership or

t enancy, the new owner or operator nust
notify the departnent of the change, and the
new owner or operator nust obtain an annual

18



system operating permt, regardless of the
date that the systemwas installed or
approved.

64E- 6. 001 Cener al

(1) The provisions of Part |I of this rule
shall apply to all areas of the state.

* * %

(4 . . . Acommercial system out of
service for nore than one year shall be
brought into full conpliance with current
requirements of this Chapter prior to the
system bei ng pl aced into service.

52. Petitioner's comercial system (that is, the existing
septic tank and drainfields) clearly was not servicing a
commerci al establishment for over one year from Septenber 28,
1998, until April 2000. See Rul e 64E-6.001(4), Florida
Adm ni strative Code.

53. Likew se, the existing systemclearly is not in
conpliance with existing rule requirenents due to | ow tank
capacity (750 gallons is 300 gallons short of the required
m ni mum 1050 gal I on capacity), lack of a baffle, lack of a
filter, insufficient set back, and the elevation of the
drainfields, which is within the existing high water table and
| ess than the m ni num 24 inches above the water table.

54. Perhaps Petitioner has been unwi se in her business

pl anni ng, but she has not "intentionally created her own

hardshi p" as that termis usually construed.
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55. A financial hardship may be considered in determ ning
if a reasonable alternative exists for the treatnent of the
sewage. Despite Respondent's reliance on Agnes Nel son's
guesstimate that $3,600 - $4,000 will "fix" all problens on this
site, the greater weight of the evidence is that Petitioner
woul d have to spend between $27, 000 and $40,000 to bring this
| ocation into conpliance, unless a variance is granted. The
hardship is legitinmate, and no reasonable alternative to a
vari ance exists.

56. The Departnent's own w tnesses saw no harminherent in
granting a variance permtting Petitioner to operate her tavern
wi th an occupancy of eight patrons, but they doubted she woul d
[imt occupancy to that nunmber. Based on the avail abl e deck
space, Petitioner's current financial situation, and her
recoupnent projections, it is a reasonable doubt.

57. More than an ei ght-patron occupancy w t hout Code
conpliance clearly presents sonme threat to the groundwater and
surface waters.

58. However, the conbined testinony of M. Hale and
Dr. Shields established that with all provisos in place, plus
the substitution of lowflowtoilets, occupancy absolutely
l[imted to 22 (not 24) patrons for only one year's tinme would

not significantly degrade the groundwater or surface waters.
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59. The sane doubt remains, however, as to whether the
occupancy limt could be enforced. Therefore, if a one year
variance is granted, the additional precautions, including but
not limted to, renoving deck seating should be instituted to
insure that the occupancy remains limted to 22 patrons.

RECOMVENDATI ON

Based upon the findings of fact and conclusions of law, it

RECOMVENDED.

That the Departnent of Health enter a final order which:

(1) Permts Petitioner to operate her tavern either with a
connection to the existing sewer systemor with installation of
a septic tank and drainfield systemin accordance with the
current Florida Administrative Code rules for an occupancy
capacity of 24 patrons; and alternatively

(2) Gants Petitioner a 12-nonth variance to utilize the
exi sting tank and drainfield systemupon the follow ng terns:

(a) Petitioner shall obtain and maintain an annual
OSTDS operating permt allowi ng inspection at will by the
Depart nent;

(b) Petitioner shall maintain an annual contract with
a licensed septic tank contractor to i nspect and service the
exi sting OSTDS at | east once per nonth, or nore frequently as

necessary,
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(c) Upon notification by the septic tank contractor
of any problemw th the OSTDS, Petitioner shall provide port-a-
potties sufficient for 22 patrons;

(d) During the 12 nonths the variance is in place,
Petitioner shall provide a port-a-potty on any occasion of rain
over eight hours' duration.

(e) Petitioner shall not open for business until |ow
flow toilets are substituted;

(f) Petitioner shall operate the prem ses as a tavern
for no nore than 12 nonths, during which 12 nonths Petitioner
shall take all necessary steps to bring the systemup to Code or
to connect to the sewer line;

(g) During the 12 nonths the variance is in pl ace,
Petitioner shall limt hours of operation to 15 hours daily;
elimnate all deck seating; provide no nore than 22 seats
i nside; use only paper or plastic ware; serve no food or m xed
drinks; and actively limt occupancy to 22 patrons at any one
tinme; and

(h) At the end of the 12 nonths, the system shall be
in conpliance or the tavern shall be closed and remain closed

until conpliance is achieved.
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DONE AND ENTERED t hi

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Steven E. Melei, Esquire
3603 Mobi |l e H ghway

Pensacol a, Florida 32505

Rodney Johnson, Esquire
Departnent of Health

s 12th day of February, 2001, in

Fl ori da.

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of February, 2001

1295 West Fairfield Drive

Pensacol a, Florida 32501

Theodore M Henderson, Esquire
Agency Cderk

Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee,

Florida 32399-1701

Dr. Robert G Brooks, Secretary
Departnent of Health
4052 Bal d Cypress Way, Bin AO0O

Tal | ahassee,

Florida 32399-1701
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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